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Washington, D.C. 20554

Dear Ms. Kornblush:

I received the enclosed letter from my constituent, John D. Doyle. County Executive
Doyle is concerned about the proposed FCC rule regarding the preemption of local zoning
authority over the placement ofDigital Television towers. I would appreciatejtit.YOu...c.o.uld _
respond to Mr, Doyle's concerns. Please send your letter to my Washington, DC office and I will
forward the letter to County Executive Doyle

-Tnailkyoli"for your aSslslance.-

LOu . Slaughter
Member ofCongress
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MONROE

-~ Omce-.Of__the ..Cmmty_Executive
John D. Doyle

m County Executive--i7OBN'f-Y -_.
October 28, 1997

------------

Han. Louise M. Slaughter
_ _..•. __ -'})~i!~.E_S_.!~t~~_HC?~~~C?(~P!.c:s~nta!iy~s . __

28th Congressional District
3120 Federal Building
l~ State Street

-R-ochester-, Ncw-¥-ork 146-1-4----.-

SUBJECf: FCC Rule Concerning Placement of Digital Television (DTV) and Radio Towers

-- " --------_ _.--.~~-.------ -. --..,--.,-- -. --_ ,' __., ..- -- --_._- --_._-----_.~-~,

Dear Congresswoman Slaughter:

I am writing to you to voice my support for the concerns raised by Henrico County,
Virgiuia Cuulliy Mi'lJlagel Vilgil R. Hazelett, P.E. to Congressman ThoiTao.s-}:-Blilcy,1t":-e-v'cMhe--­
proposed FCC rule regarding the preemption of local zoning authority over the placerrent of
DTV towers, FCC Docket No. 97-182. Mr. Hazelett's concerns are listed in the enclosed

_______ . ..Bri~fIDLQQ.<;.Y.~lJ1~. __~--- __~_.--. __ ...__ .•_-._ ...._...~_____ _

Although in New York State cities, towns, and villages have zoning authority as opposed
to counties in Virginia, the issues raised in Henrico County's Briefing Documents with regard to

-- ----------pTeemption-orIana ijse-conttol-areheSSefi{iaUyme-same~- we-even shard:=icnri(;u COUI'''ll'''y'-''~,--------

concern over potential limitation to runway expansion caused by preemption of local zoning
authority, as the current Airport Layout Plan for the Greater Rochester International Airport

... ...eoolains amajor.expansionl!lJ)u!' primar)'c.ommerciaLaYiation_runway.a£.well_asseytla.1.Qther_~ __
runway modifications.

The Telecommunications Act of 1996 generally presurres local authority over land use.
---.---.-----;\fa-Iiiiiilinuni ll1ese'siffie-standards'sboiila alSo··aPPlY-to lYfV tacilifies.

Sin,.y.
------------- _._------------- ------- -_. -------------- ----_. ----- - _. _.)---------

JDD/jml
___ n n'_ Er..closure-- ------ ---- --. ------- ----.- ----- --------

110 County Office Building· 39 West Main Street· Rochester, New York 14614· (716) 428-5301· Fax (716) 421'.-2168
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FCC Rulemaking Concerning the Placement of DTV Towers

(FCC Docket No. 97-182)

Prepared fot

Monday. October 20, 19.97
---.-.~------ --.---.--------...----- ._-- -- .-.,-----~----._- -·fkr&l-kt:;-~.:r.." \'irgirJa----------~--



-_._----.--_ .. _-_ .... - .-_.- --_...._---- ----_ ..- - --_. - -- ---_._----------

- ... - -_.__._._---- --_. --_. _.- .. -----_._-_._. _._- --_._- _..._-- - --.-._----._--- --. - _. - -- ...._-_.._------_ •._--

ISSUE PAPER

----- ..---·---·····-----icc··iULEMAKlNC CONCERNING'PLACEMENT-UF D'rV TOWERS

(FCC Docket No. 97-182)

County or Henrico, Vir2;inia

---~--_ ... ---~---- -.-._---.- ....-.....--_ .. --..... ~.._--......."---....----------- ....---~------ ----- -----,.-----..----.,..".-- --------,--~---..... _.- -.- . ---- . -- -------•..._---_.__.__..

The Federal Communications Commission has issued a Notice of Proposed Rule
Making (MM Docket No. 97-182) affecting the siting, placement and construction of
broadcast station transmission facilities. This proposed rule allows the preemption of state

.~- ----'--'~andlocarwrungaildlanifiiseresmctioryswn.ldfThKiOifOf·deIay me piacement 6Itowers arir-~-
antennas. It was requested by the National Association of Broadcasters and the Association
for Maximum Service Television to address an accelerated schedule for construction of

--- "digital-televisi-e-n' f'D-'FV.!'J-trnfl5-ffiis-s-ion fasi!iti~s .·Co-mments-.r--OP.C~rning this tule..tnaking..._-._-­
are due to the FCC by October 30, 1997.

__ . Th~.P.rQP.9~J~l~.Qr~sen!S-~n~l1:!b~!of serious threats to the orderly development
and control of land use in Henrico County. Some -of the' specific problems for the County ..~._---.-
and its citizens are identified in this paper.

".,. ..
.1 UI1Ulg

Natiorwl Schedule

The rule is proposed to allow the rapid implementation of DTV service throughout the
United States and the swift recJvery of broadcast spe<:trum. The schedule calls for the top
four networks in the top ten marketS to be on the air by May I, 1999, in the next twenty

_.. ---.-----~--rRarketsliYNovemoerl~Tm:-andT[l·ffierest onnenationoyMay r; :tOOL. ¥UDUC '~~-'

television stations have until May I, 2003 to comply. The top ten markets (those which are
under the fast track schedule) account for approximately 30% of the households in the United

--- -- .. -----5tates;--Thercfure;·the-pereeived-r.eeds·-af-the ifldu-Stry-in-seMRg--less-tban·~-thLrdof-tP.e --.- - -­
nation are driving the rules which apply to the remaining 70% of the nation. Henrico County
and the greater Richmond environs fall into the 70% category. The proposed rule proposes

..__ -- ...~..!Q.R!"~P.LC\lll~L£Ontrol ~ our_~ i~.~~~£.~~ grant !!'_~ll!~.~_ollt!0l elsew~~~ .__

Richmond Area Schedule

...-··-··-·---·----~~"""'?Onh-e1U<:hnromtmetropotuatntiea; tilcim:iu-s'urh~- 4lJPiUKimatety--4:-l-f2 'f;AU,;) tG
construct DTV broadcast facilities. Under the proposed rule, however, the localities will
have a maximum of 45 days to act on a siting request. On requests to relocate a transmission

-------- ... . facility within-300ieet-of.an..existing.J.acilit¥ thelocalgo..'lemmentresponse time..is reduced
to 30 days, and to modify an existing transmission facility the local government response
time is reduced to 21 days.



-"--- .. _--"--_._-.----~._---_._-~------- ._-- -.- ---~---------- ------ .-------. ---_.. - ~-.-_._-------- --- - ---- -,- -~----~---------_._---

PROPOSED REVIEW PERIOD AS A % OF llME TO ON-AJR DEADLINE

------- _._---- ------_. -._--
A'oposad R.-n.w

--PerlOCi-

3%

_._----_... -_. ---------

Days to On-Air
Deadine

97%

. ··~---·-·_--·lop-Ten· -MarKetS - - -Ketfiainmg--·---J\ilNo~----·--

Markets 11-30 Commercial Stations comrnerci
(includes Richmond a1 stations

----M lit Anal_~trC)p(l- an '-- ._--- - --- ----".

Percent of US Households by market 30% 23% 47%
segment

-,Numbet: ofStations. ___ .____. __.___ --- AO -- 80 1037 365
Percent of Total Stations by Market 2.6% 5.3% 68.1% 24.0%
Se2ment
Total Days to HDTV On-Air 558 742 1654 2019

.otidiine iberinnfng-lolio/97f - - - '. ----- -.- --_._- ---------- -----c---

HDTV On-Air Deadline I-May-99 I-Nov-99 1-May-02 I-May-03
Proposed Local Governmental 21 21 21 21
tfeVieWpCiiocrformoofficanonor- -. --. -----_.•. -.-----._-- --,-- - ~. -- ,---- --,------- -- - ... -
broadcast facilities.lin days)
Proposed Local Government Review 30 30 30 30

- • '-I~~{or-actiec-to-relccw..~~l~- _._._- - .- -------------- -- ---- -._._----f-----~
< 300 feet.

Local Government Review 4S 4S 45. J

P-CJiod.iClr-actiOO~QIL~LQ.tb~L _______ -- ---- - - '----_ .._-"--~----- ------_.- ---._.-_._- ----requests.
Proposed Local Governmental 8.1% 6.1% 2.7% 2.2%
Review Period as a percentage of

-!TOIall)aysto-On-AirUeadIliie:" - - ---_._----.- .. --. - - -- -- .__.._-------1---_.-
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HenriaJ Approval Process

Generally speaking, it takes Henrico County approximately 60 to 75 days to act on a
zoning request. This includes statutorily mandated notice requirements (to adjacent
landowners and to the general public) before both the Planning Commission hearing and the

--BOa:Cdof SuPervIsors-heanng-as well as-iite-ievlew inaotner necessary-adirimfstrative-review ---
procedures. Our process is efficient and thorough, and is considered to be a faster
turnaround than most localities of our size.

----------_.
These time lines are further complicated by certain seasonal adjustments in meeting

schedules. While the Henrico Board of Supervisors usually meets twice a month, there are at
__J~lJ~9 m9nth~ v.rh~fl!ll~_J3cJ_3!.d_l}'1ee~()n!)'once. _f\l~~rtn~~e!_~e _~d is_~~ allowed~ _

law to meet by conference call or by video conferencing. Therefore, calling an emergency
meeting and assuring a quorum during traditional vacation or holiday times when planning
commissioners or Board members may be out of state or out of the country is exceedingly

,-.---- --·----'--'-·-(fiffiCmr.-·---~- --, ----.---------------~-

In addition, short turnaround time frames do not allow reasonable access to public
~--etjQg-~ fgr t.~gse.l.a_l'\-dowr1t"..rs_;-b\LI:ine.,'\s_entities, 01: other, interested _citize..ns.JQ.a1.te..nd . . _
meetings and voice their concerns. The public is accustomed to these issues being advertised
and heard on a set schedule. The 45-day time limit makes no allowance for these types of
circumstances; does not give any consideration for due process concerns; and is not in the.- ~ .. -.. --··--best mterestS'0'fthepub1k: .-.--- -,.. -- - - -.. ----------- ----- ~ ~-"

Should the Henrico County Board of Supervisors deny a siting request for a broadcast
-- --ttr"\:lUr' f~Jity·-,t'1e- Bc~d -t-nefl- ·h~- five -d-aj'~ to --ccn-'!-!y-·its--denia!-in .writi.Ag-an.d-supponed

by substantial evidence contained in a written record to the applicant. The applicant,
however, has thirty days to respond to the denial. This has the effect of allowing the County

- ..Qn1x _fiv_e. A~Ys. ~l:? P..r.9?<I!~_,L13¥1..'i:<!eI~n~!pJ~ ~~~0~~~ _~~~~.~ w_ill with_~tan~~ibl~ .
challenge before the FCC while the applicant has six. times as much time to prepare his
response. This is extremely inequitable.

. .-------.--- ~---'-·_·--~·-rif'i_a:ny;ttre Fc-c--hasgranteditseif-ttre privitegt:ufex.tending or WdJ.'Yfng the deadliu= -.__..,..­

should an applicant experience delays beyond its control. The applicant can request the FCC
to extend the deadline should there be any delay as a result of a number of issues, including

---- H --- ----- --l-ocal-siti,,-g-problems..- -Th1J~ •.t~-apptiI-.ant.doeshave_recQurse. t(LdeaLwith a greater .tiIne-. _
frame than 45 days, and the arbitrary setting of this deadline is unnecessary and
inappropriate. The FCC has not been requested by the broadcast industry to preempt the
authority of other federal agencies or practices of the private sector. For example, if the

... ._-~._-~ '~'~--aPplicani-exPeriences-difficUlij- ordelay in'acqtilnngTh-e-necesSiry eqUipment orrAA ---
approval, there are no sanctions. The applicant may simply apply for an extension in the
deadline. Thus, equipment suppliers are under no mandated deadlines to provide services or

--- H------ HH----equipment-nor-is -t.~ Federal:-Aviation-Ad-ministreL~-reEluired- to-change or ~pedite its -.-----­
review procedures to meet the FCC deadlines.

-------
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Scope of Coverage

·-----~---·Th~-~i~·~~~r~-th~~i~i,-~~;~ctfng~-andmOdiIYlng-o("broadcast traIlsmission ---~~---.

facilities," which are defIned as towers, broadcast antennas, associated buildings, and all
equipment cables and hardware used for the purpose of or in connection with radio or

--.- -~- ----------- -- -te"TevrSionofoaacasftrarismisSiolis~" WitruIf tneRkhmuml-metfopoUtmrafca; -tJ'Tere-aicIDiJT ---~ -~-- -...
major television network broadcast stations, one public television station, and approximately
20 radio broadcast stations. Under the proposed rule, each of these stations would be entitled

-- -- u_ -- - - •• ---w build-Q~-mooifytgwe.r~-Q-r-~.Q.teml3.5 -witoout regardto_anyJocaLgoYenun~nuQ.ning. laws.
land use regulations, building regulations or similar laws except where a clearly defined and
expressly stated health or safety objective can be demonstrated.

DTVTowers

- --- -~Y.~--- .. __.l_~ .•• __.._~.I~.A~d a, D'J"'il .,... r .. tb""t may ""- AA .Al] AA ., NV\
1'1UIUC1VU,) U\.A..U.hh•• U4.) ""... ,LJ.'-uuy U""""''''' IU ,LJ-.- .. -.vlT ,..·.... -w._...~... ~.:~~_. __._-"_._--_.

feet. Other reports describe these towers in the 700-foot range. By either description, such
towers will be very large and have a significant impact on the area in which they are located.

__ Contrary_ tQ tbesiJing.(~l!ir~J1l.s.m~ .9f~~u 1~-!el~C?!l~l9~~r~ _\Vhere _~!!ds are relatively
small, the area in which a transmission tower may be located is quite larg~ encompassing--_.~----.
much of an entire region. To demand that local government allow the siting of a
transmission tower on a single specific site without regard for zoning or other land use

._..--··-regulations IS unreasonable. In the Richmond area, it is iikdy that a lIIaxiilmmoffive sucl'r--'--'
towers will be needed. One such tower currently exists in Richmond (the Channel6-CBS
affiliate). The location of the remaining four towers will be determined sometime during the

.....n-ne~-4~-!!-2-ye~n; .To -SlJgg~st-th:lt .. tht-_<;~ four lowers ffia¥-berandomly_ ~t.!he_wishes of ._
the broadcasting industry without any consideration of local zoning or land use regulations or
the impact on surrounding properties is totally unacceptable and ignores the rights of the
citizens to expect reasonable protection for private property rights.

-" .--- ---_. - -- - ----- ---.. - .-- -

Radio Towers

The proposed rule, however, goes well beyond the need to construct a limited number
of DTV towers. It has included within its purview radio towers even though they are not

---.------ ..---n:latcd..to-tbCLady.a.oceme.n!..Qf..QIY_.~m~~_9n9.~!..IDe gui~~~_~me radio towers may be
displaced by the construction of new or modified DTV towers, the rule will apply to all radio
towers, both AM and FM. There are approximately 24,000 such towers nationwide. To
suggest that the owners of these towers should enjoy an exemption from local regulations not

-- --- ----..- --granted to-oilier lrii:llistnesis--lfilnecessary-and unwlse-:-lrnheRicnmoml mC:lropotiwran:a-,------
approximately 20 radio stations currently e1Cist and will qualify for the unregulated siting of
towers.

4
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The rule also cites within its definition "associated buildings." Under this definition,
- -th-e-Qw.ne.r. of a. bTaad.c:a.'i.Ltow~r_c.ollld_cboose_to_.site_aJ9~l\l{..ithj.!!JI. ~.Qning classification .. _

which does not allow commercial entities, and under its exemption privilege, also locate the
entire production facility on the same site as '"associated buildings ... used for the purpose
of or in connection with mdio or television transmissions." In such an instance, the site

.-- ----- -..- -..-- -- ·"'coufdthencontun-oneor~more la:rge-6'uilaTilgs'~parKIng facilities~-extenor ughting. edtc:;;-.-,---;;al.l:O:------~

of which would be exempt from local zoning andlor building regulations. There is no ability
for the local government to require mitigating actions such as screening, privacy fencing,

-iandscap1ng-, ~rmwarel'-eoottel; eg-ress---to---ilie1Jf-eperty,~-othe~-g.enenl-1.¥~.ept-ed-metbodL- -----­
of lessening the impact of the facility on the adjoining landowners and community.

--- ------- --~Qll~JJJjQ!t . ._~ ~_._-__. .... .--- __ . .._

The proposed rule specifically cites collocation as a deterrent to siting. The
encouragement of collocation is, however, one method of managing the number of such

."---"--'~'._- tOwersnecessary·lif:n'egiorfand-faciiitalescoo-per.muncuIlUiI-g-tlTe-pTOvidei~ within a lcgiou.
Henrico County requires that applicants for tower sites certify that they have made reasonable
efforts to collocate and were unsuccessful in this initiative. Further, new tower sites are

--- -~ _.--- u ----approved-on the. cQndition....l)ther.prnv.ider~u.vilLhe ..allQwed...c_ollocati.Qn on their fac=ili='ty'oJ----'w~h=e=n _
requested. The lack of local government's ability to require such conditions would serve to
discourage collocation and encourage an unnecessary proliferation of towers.

s
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r:------------

' .

I
----------~--------_____::-_.__..:_~~~--- ----'!t:-:--=--~-~

Safety and Health Exclusions
..--~y. ~ .. ~~ ......- ~.• ~•.,..._~"'"~ •.. _ ....r~_......~'~~~·.· "....,.~_ •. - ...._.,. - •. _ .... . rr- .. _•• _·.-·r_.~ ..~r~·--r~.·· --,--

The proposed rule allows local governments to deny a request to site or modify a
broadcast transmission facility only upon a clearly defined and expressly stated health or
safety objective: nlis constitutes do lldrTOW exception which docs not take--mto--"..eeeum-othei---­
legitimate reasons for denial. There is no ex.ception for adjacency to historic sites, residential
areas, scenic byways, or land which is being planned for uses which are incompatible with

_____________Jh.eJocationof.a. tQwerJar1.d_ ass..ociatetl b_lIilding~L~it~, __.s.LJ!lil¥_c.9nc~r:rts exist f()r the location
of support cables, electrical transformers, and transmission equipment.

PlQ111led Development

The Richmond International Airport is located in the eastern portion of the County.
Its runways are currently protected by the Airport Overlay District required by the FAA.

------------ n---~tt-commissioo,-oo~er-;-has-iflits-p1an--SC¥Ctal__proposed--~mMionsaM!~-- - --~-,

additions. These extensions/additions have not yet received final approval or funding from
the FAA. It is conceivable, therefore, that a tower could be sited within the flight path of

_____________ one or more of the op-tions under consideration by the airport commission. The effect of
-sUchasitlflg would' be-tO landloek-the'airPOrt, -creatingamaJor Impact on the abil-:-ity-o-=f-:th-e-------

region to meet its transportation needs in the future, s!""~rely limiting the air travel options of
our citizens, and negatively impacting economic devo:.. ",ment.

Similar problems will exist where there are proposed highways, parks, or other uses
which will not constitute a safety or health risk at the exigent moment but the elimination of

______________ which couldstiflc.JheJon&-rangeplanning..abi1it~9-(Jb~sta!~-~4...l~govemmen.-2ts......._I""'n'-- _
addition, Henrico County falls under the auspices of the Chesapeake Bay Act. It is uncertain
how the ordinances enacted by the County pursuant to the Chesapeake Bay Act will be

- - - ----------- - - ---- _ .. --------------------
6



..._-_ __._._._--_..__ _-_ _-------_ __ - ..-- .--._-_.._----_. -_ _----- --_._- ------_._--

viewed. The provisions of the Act may not be viewed by the FCC as constituting a safety or
health ebjes&ivc,-_yct.2.U-Other.COOstPlCtionwithin..1he...Count.Y...mustcom'!C-plty.'i-,...,WlLLl·...thL!th..4cx. _

provisions of the Act.

_. .._~__ .. I:~nallJ.J..!!te loss of local ~overnment control would completely negate the provisions
of the Comprehensive Plan which IsarloptCd-(or-Ule oroerTfdeveTopmentofthe CountY~11le'-'---~~­

Comprehensive Plan is developed with the input and assistance from the community as a
whole and is adopted following numerous public hearings by the Board of Supervisors. To

---_.- --,------- ··_·---aitow-onc-:iCgm-ent'ufthe-indu~~~at-ccmrnU'lit'i-{o-e~ ccmp!ete-immunilj' frem the proper
planning and development wishes of the community at large undermines the democratic
process established by the state for local government land use decisions.

... ...._-_.._-----_._~-

. Resolution of Disputes

"-" ----.------·--------Cun€nUy,GlsputeswhlCfi- occur-as aresulrordi:sa-greement-ovet the sjting-uf~'-----­
facility are resolved in the courts. This is historically a fair and equitable way of resolving
disputes between government and private entities. In its proposed rule, the FCC grants itself

__ H---------~lusi'.'ejoosdktkm-iP.-l.he.-rew1utioo..o.f«fu.pute~eitherthroughJhe..use Q,f alternative dispute
resolution or declaratory relief. This preemption of local government authority expressly
contradicts the wishes of Congress in the 1996 Telecommunications Act, wherein local
governments are granted full control of local land use and loning decisions. For the FCC to
usurp this authority at the request of the broadcasting industry is both iriappi:opriateand"--'~-- .
unfair.

Conclusion

..... .. _. . Hcorico_C..oyn~)'Lelc9~!JhSJ.elecom.tll':lEicatioll!-irld-u~t.!Y_, with all of its
technological advances and benefits, to the community. It does so, however, with the
understanding that such industry will serve its citizens without denigrating the authority of
the elected government, undermining the citizens' ability to provide input in the decision

.....------.-.-- iili.lQOg ptocess,"-anaunaurY1i\Wa1:1irlfb-nrer-neectnwtwncerns'uftlre-cOU1TilU[Uq-as--.r- _._----~_._,

whole. The County looks forward to working with the industry in the locating and
constructing of towers and associated facilities for the advancement of DTV. The far-

--..--- . -_.-reashi&g-rest&...tioo-s-ot:-the-pr-9pO~F-CC.!:Uler!\Q.wev~.t,Sh()llld-be-n-JedM in favor of
allowing reasonable and customary decisions at the localleve1 in a timely manner.

"-_._----~--_._--_._------~.- ----- ._-- -- ------_._.__ ._-----_. _.__ . _._--_._ .._----_._.__.---_._----

7
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Federal Communications Commission FCC 97-296

Before the
Federal Communications Commission

_. ~._..lYawngtoll.,..n..c..2OSY..--.- --.-.- ---_-- -.

In the Matter of

-- -----------Preempnon orStaleandtocal-ZOn1fig-and"­
Land Use Restrictions on the Siting,
Placement and Construction of Broadcast

__ .... __ .... StarionTransmissionFacilities _

)
)
)" ---------MM·f}ocket-No:-~

)
)
t .. ._. .. .__ . .. _

NOTICE OF PROPOSED RULE MAKING

Adopted: August 18, 1997
Released: August 19, 1997

Conunent Date: October 30, 1997
Reply Corronent Date: December 1, 1997

By the Commission:

--_._._-_._----- ---.--- - .. - --~-_.~---_.__ .~-----_._ .._-----~--_._---- --_._--------~_._--

1. Introduction

1. The Commission is undertaking this proceeding to consider whether and in what
-.------- --- ··cueumstiDceStopreemptcenam stare-an(tloc-a1zoningll.mtt>,mdllse-urdimmces-wUictrpresent·au----- -

obstacle to the rapid implementation of digital television ("DTV") service. Such ordinances may also
serve to unduly inhibit the resiting of antennas made necessary by the implementation of DTV or

_______ ...stand as an nb$ad~.to...tbe.~tiblr.iOJ1.a.wlitnptoY~lIl~9i mijo 3,mt~~tvisionbroadcast service
generally. This issue bas been brought before the Commission in a "Petition for Further Notice of
Proposed Rule Making" filed jointly by the National Association of Broadcasters ("NAB") and the
Association for Maximum Service Television ("Petitioners"V While that Petition raises a number

___ d. -- -----, -_·Ot tSsues-Ci1icuu.-lOffie-suecessronoU:otifol u

<llgltal-U:leviston;it-also-rat~eg allumberuf qut:Sduns
concerning the scope of any preemption of state and local laws and ordinances and the need to
exercise that authority.

______ ..... 1____ ~~titiQnwas filed in the Commission's Digital Television roeeedinge_ri pn~ Order in MM
L>OCketNO:-87.2os.rct:-9-,..nnA-·T2.2:1mye-~- d_____ ···""·;-61-F.fC l ay lO, 199/). ine
Commission wilt, however, treat the ~tition as one lied pursuant to 47 C.~R. § 1.401 seeking the institution of a
new rule malting proceeding.
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-.. --- ··-----··----·----2~·-in oud:1fthRcwnan<fOroeriiiTIieDl v proCeaiing~ we-adopteetan-accereratea-----~-~.- .-.

schedule for construction of DTV transmission facilities to ensure the preservation of a
universally available, free local broadcasting service and the swift recovery of broadcast

-----.--- --spect..-..mt; L.Indertl1e-~-tP.l$ties-sshI:-dukse...t;...fm:tbio....tbt-..Efth..R.enortand Qrrlc;r3ffjliares
of the top four networks in the top 10 markets are required to be on the air with digital signals
by May 1, 1999. Affiliates of the top four networks in markets 11 - 30 must be on the air by
November 1. 1999. Under this schedule, more than half of all television households will have

"--'--~ -H~_"--access to~muinple diamielS"Ofillgi"tiCoroaacast tefeVision programmiifg-oy"Novemoef i, i'J'J'J.

All other commercial stations are required to construct their DTV facilities by May 1,2002,
and all noncommercial stations must construct their DTV facilities by May 1,2003.2 Subject

·~te-bienni".J--re·:ie'..... ,and-~eflaia-sr..at\l-tory-e;r;:~eptioos,..tp...e-CJJtrent target date for all-stations' .__
return of their analog spectrum is 2006,3

......_. 3. Petitioners state that this accelerated DTV transition schedule will require
. "-~tensive-and concentratedtower'consrructlon: 1'heyeSbi1iate- tbaC66 percent cit eXIStlng

television broadcasters will require new or upgraded towers to support DTV service, involving
an estimated 1000 television towers. Moreover, they state, as a result of the increased weight
and v.~indloading of DT'l f~ci1itie!; and cL~er to\IJer constraints, a nu..1!1.bet-.of-EM..-~s.t--_ .._--~ - ----------­
stations which have collocated their Bvl antennas on television towers will be forced to
relocate to other existing towers or to construct new transmission facilities.

... -··-··---·----·~~~~--4:'"'-hi addlUon to the logisticai'probleriis'o"fmodlryulgandconstructing a sIgmficant
number of towers (e.g" scarcity of construction crews, weather delays, supply shortages).
Petitioners state that there "is an array of obstacles arising from state and local regulation of

-------. ------- - ·_·_·--~·cr !-itin5~d--eon5t:s~'inePJdmg -envir-<m..rn~nta!--ass~!!t£t·_r_~f~IL!-adf'Jj,s,~QcatiQn ---.----­
and markingllighting requirements, and concerns with interference to other electronic devices.4

Petitioners are particularly concerned with the delays resulting from the administration of such
___ ___.,__.,__ restrictions. noting that multiple levels of review can last for several months, and that when

'--~'appeaIsare mvolvecCthe-process-can'take·severaryears:~ - - ~ -_. .- - . --- ~- --~- -,~--~,~-,---'--'

1 Fifth Rqzoa and Order. &U(l.Ci at' 76. Twenty-four television stations have voluntarily agreed to an IS-month
----.---.--- -·-··---Kb~W.tM·r:'QMIntr.~Mi.r..O'Pl.-frilitiJ"L_~__ ~ ._______ __ . . ~ .

JI05_33.lf\f~J~~rltdf.t~id~N~ 4~\1~. ~~J8f(t(~A~tB»(:J,li~tf~:~~;;?~:~;~fo;U;tu~
of the analog spectrum and setting out exceptions to that deadline).-......... #_-----_#_.---...-,.--_.._~~.-----..~-"- -~-.........-_------ ----- ----~-.- ---_._~ ------_._----~-~-~-_ .. _- .. _. ------_.."-

Petition at pages 7-15.

2
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._._-- ----_•.~-~~~

zoning and other land use regulations to the extent they unreasonably prohibit or delay the
DTV roll-out and other ongoing broadcast transmission facilities construction. They argue

......~_._-~---- that the COffimiSSlonJiisttie IegaIautIiontyf6engageJnsuc""h-preemption·where-ie-is pursuing ._--,~ ~-_.-.-. n.'

an objective within the scope of its Congressionally delegated authority and non-federal
regulation stands as an obstacle to the accomplishment and execution of that objective. Both

------m-critep.a,I!e-tiOOP..e~s~.a.re..pte$l".ntjn.1he.instanIJnat.ltL.---n- ... ----. - --- _

6. Petitioners propose a role which provides specific time limits for state and local
government action in response to requests for approval of the placement, construction or

...-.- ------. n-lOOdmcauOilOTOroaacasfcranSirilssi6ri-facillties·.-Tlie-rliie·proposeaOy "the recidon=e=rs"-·,-~-
attached as Appendix B, would require action within 21 days with respect to requests to
modify existing broadcast transmission facilities where no change in location or overall height

~ __~ u ••-is-~s!:d--orJ.o-str.ength.en.-ot.-.teplace-.ao existing broadcast transmisoon facili~M!i91L... .
would be required within 30 days with respect to requests to relocate ex.isting broadcast
transmission facilities from a currently approved location to another location within 300 feet,
to consolidate two or more broadcast transmission facilities at a common tower or other

-_·strUcture-or-to rnCrease·~ilie-heigfiCcifan·existuig tower~Aj.rot1ienequesls-wouid have (0 be
acted upon within 45 daYS.6 Failure to act within these time limits would cause the request to
be deemed granted.

7. Additionally, the requested rule would remove from local consideration certain
types of restrictions on the siting and construction of transmission facilities. Petitioners would
categorically preempt regulations based on the environmental or health effects of radio

••••• n •••_~ .~ ~-"--'fiequencyTiro:'Temrssionsto tnee:-(tenfa"broadcast taciliry fuiSbeen ~aelemuneQl5Ytile"

Commission to comply with its regulations and policies concerning emissions; interference
with other telecommunications signals and consumer electronics devices as long as the

-~-- d ... --broadcast -aRt-egna-f~ili-ty-~L-be~n~4~tenni~~.d_by_.1h.e.-.Cammissinn.1lL_comply with its
applicable regulations and/or policies concerning interference; and tower marking and lighting
requirements provided that the facility has been determined by the Commission or the Federal
Aviation Administration to comply with applicable tower lighting, painting and marking

--.------.- ·-·--·reguiatloiisor·pOl1Cies:------------·--.---- . -.---- _.-. ---- .... ~._-.- ... -.- -- ------ ..--. - ---~- -~..-..-

8. Further, the rule would preempt all state and local land use, building, and similar
... _.. ._. _..--!aws,-PJ!~_9tre.gJ.!!~ti~L~.the.t.Qility..I)fJict'.nse.d.broadcasteruo..p1ace. constnlct or

modify their transmission facilities unless the promulgating authority can demonstrate that the
regulation is reasonable in relation to a clearly defined and expressly stated health or safety
objective other than the categorical preemptions described above.

_._.... _ •• _-_-...- ...---_---. '"' .... _--. .......~ ............"."._.... .... ..__. .... , .~ ...... _ ............_._ ....... .-r- • __• __ - - ---

6 Congress addJ:essed the overlap between state and local and federal regulatory authority ovec tower siting in
the context of pe~nal wireless selVices facilitles in the TeleCQmmunications Act of 1996, P.L. No. 104-104. 110

.... ····~-~_·_---··_stat_~4ffl:5:e-tt5-ht·seq;f!19961"clecommuniell[ions-Aet!'t.·-The stlltl2te doe3 noe, howe'..~.
set out a specific time ~rame wi~hj'.' which a state o.r local government must act 0n..a request, cather, it requires that
~ Slate or toc~ authonty act wIthin a reasona.ble lime. 47 ~.S.~. § 332(c)(7)(B)(u) (-A State or local government
or ~trume~~ly th~re~f shall act on any n:quest f~r authonzanon to pla~. construct, or modify personal wirelcs
~ervlce facl~tles ,!lthJ.n a reasonable peoo<l of tIme after the request IS duly filed with such government or

--_.--~-,---- ·-··---m5~_L.'-tj',~!t..ffig--tm9~se"J-m-t-he-~~l,;!-~-·~nd·~~g.f-g1_t.c:~~.;~~}---- --.----_.------..-----
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9. To provide for expeditious review, the Petitioners' proposed rule requires that any
state or local government decision denying a request be in writing, supported by substantial

____ .. ~-1jf"lClf"..red.tn.alLapplicants within5day_s....1_.Am'-.bI9j\gc:aste.cgiy~r~~Y~ecle.~ _
by any such action could, within 30 days of the decision, petition the Commission for a .
declaratory ruling on which the Commission, in turn, would have 30 days in which to act.a
The rule woulp also authorize the Commission to administer dispute resolution.

m. Discussion

- __--- -. ---_ ---- -1.0_ -l~ tM- Eifrb-Rt-.port.andDrder,. weJound_that anaccele.rated_LQll::o.u.LoLdigital
television was essential for four reasons. We found that absent a speedy roll-out, other digital
television services might achieve levels of penetration that could preclude the success of over­
the-air digital television, leaving viewers without a free, universally available digital

- - -------------programmmg--service: Second; wedetemunedthata tapl<1constroelio-Ilperiod-WOlffit-promote
DTV's competitive strength internationally, spurring the American economy in terms of
manufacturing, trade, technological development, international investment, and job growth.

IO

.--- -. -T-Pird,w.e-stat~-dlll"t" 3D.ag.gre.sSi){e.cOl1Stnlction-sche.dule.helps_to_offset_possible di~incentiyes

that any individual broadcaster may have to begin digital transmissions quickly."11 Finally,
we found that a rapid build-out would work to ensure that the recovery of broadcast spectrum
occurs as quickly as possible.ll This will enable the federal government to reallocate some of
the recovered spectrum for pUbliC safety purposes, ind to evenmaliy auctiotnneresr.l+------

u

---

1 This portion of the pcoROsed rule generally tr:lcks the procedures by which a state or local authority may_deny
a request to COllStruct personal wireless services facilities as outlined in the 1996 Telecommunications Act. 47 U.S.c.
§ 332(c)(7)(BXiii) (" Any decision by a state or local ~ovemment or any instrumentality thereof to deny a request to
place, construCt, or modify personal wireless SeMce facilities shall be in writing and supported by substantial evidence

'------~----~taiACl1iA a-wri!.teu,J;~d,.':} __.•.~- .._~ .....__ ..- .. _ -._.....__ ~_._~~.. - - -.--- .--------

I While the 19% Telecommunications Act contains procedures for the appe:ll of a State or local government
decision in me context of the construction and placement of personal wireless servIce facilities, these proce(Jures differ

___ __ nu_ _n from m~ pr~~~ by the ~etitio~~~s. ~7 U.S.C._§_ 3~2(~)(7)(B)(v) (~~y pe~~n a~.v:rsel~~::~~.~~!.
iinalllCtlQIrO{ faltw.-e-tll a;, by-a- state or foe." go..ernment Vl au" tn3ttUmcnta1itJ u"Ct'CO, ,ha,~ , v ", ----
sub~ may. within 30 days after such action or failure to act, commence an action in any court of competent
juriSdico.on. The court shall hear and decide such action on an expedited basis. Any person adversely affected by an
act or failure to act by a State or local government or any instrumentality thereof that is inconsistent with clause (iv)
may petition me Commission for relief:)

arm Report and Order, -Wml at 'I 80.

10

11

11

ll1. at 'I 81.

Ill. at 'l 82.

ld. at If 83.

----------

\) ~ Notice of PCQ~d Rule Makin!: in ET Docket No, 97-157, FCC 97-245, ReallocatioQ ofTelevision
Channels 60-69, the 746-806 MHz Band (July 9, 1991). Sec Also BBA, mm note 3, (codified at 41 U.S.C. § 337)
(providing for the allocation of 24 megahertz of returned spectrUm to be allocated for public safety services nnd 3
megahertz of that spectrum to be aucuoned for conunercial use)

4
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11. To achieve these purposes, we instituted an "aggressive but reasonable"
construction schedule, aimed at exposing as many homes to DTV as early as possible.14 In the

-FiftlrRe.wfla;nd-Yrde[;-we-noted-that-circumstanees-beyood--n·broadeaster!s-eentrol,:reeh~ ~ .-- --- ---­
difficulties in obtaining zoning and other approvals, may interfere with its ability to meet
construction schedule requirements. IS We are, however, also sensitive to the important state

• _ • _-._-o------u- _an.d_~al.rQl~i!L~.nID~~~!la.I.ld~~!I!3l!~!'S~!l~ !h~if.!£l~~~~~Z_~!1.t~r~tin the Ero_te_c-,ti_on _
and welfare of their citizenry. Given the countervailing importance of accelerated construction
of DTV transmission facilities, however, we seek to define those circumstances in which it
may be necessary to preempt state and local regulations in order to achieve the benefits of a

-rapiQroit'<lUlufu'T"v~'-- --- ------ . - ------. ----.-----

12. As a preliminary matter, we note that it is well settled that the Conununications
___~~ .__Ac.1of 19~~.arn~!1ci.~£tLComm!!Ilis..at!Q!1~~fr.k~5>.IE£!'~~c:.I'l~i.v~l'y_p~ovidesfor re..s.;...ul_a_tion:-- ~_

of radio frequency interference and that the FCC has exclusive jurisdiction to resolve such
questions. 16 With regard to interference affecting home consumer equipment in particular,
Congress plainly stated in the 1982 amendments to the Communications Act that it intended

-.. -~-~--~-~ --;e"uero-rcgulauul1----to- "comph:te-ly' -occupy" the fietd---tu- the- -CAclU~~vil--vf'-lccal -~d-~~e__------.~~---,---r----

governments. 11 Thus, a rule preempting state and local zoning regulations based on
electromagnetic interference would simply codify the ex.isting state of the law.' With respect

________ ~Q ~~r.jl~~~~_QfJhq~r9P9~~4rule.--.~preemp~()~.Qf .§tate..~d local zoning r~s.!ri~~o~_1.J.ase~ _~~ ._~_.

on environmental or health effects of RF emissions, tower lighting, painting and marking, and
health, safety and traditional land use powers -- we have authority to preempt where state or
local law, among other things, stands as an obstacle to the accomplishment and execution of

--'wGfuth/uJcCilveS O[Coiign:ssl&u( where we find preemp~ullis-" m_I.1;.5;)(IJ. J -to achic'l/cimat---------­
purposes" within the scope of our delegated authority.l9

14

IS

BOh Regan and Order,~ at 1.'12, 7.

(d. at 'I 77.

16 ~, 47 U.S.C. §§ 152(a). 301, 303(c), (d), (e), and es~ially (f); Head v. New Mexico Board of
~i1miIlflO ita <;hlsQ~314 U.S. 424SO n.6 (l963~thc.FCCs~urisdictiOD over tcclmi<:al matters" usociated with
t e transmJSS10n 0 lMJCas1"5i'gria1s Is-c1can'y exc US1Ve'f; 9 Wei fjiC-;;"F"CC"U-S78' (released November 4,
1985)(llreempts local zoning authority regulation of interference caused by an FM station); Mobjlecom of New Yode,
10k.. 2 FCC Red 5519 (Com. Car. Bur. 1987)

---·---·~1~-;~~~~3~wfc~'~sc~~~~3~6-:tif~:~tiu~~~n~~d;:: ~:tt~:~~~~
exclusive jurisdiction to the Federnl Communications Commission over matters involving RFl. Such matters shall not
be regulated by local or state law. nor shall radio transmitting be subject to local or state regulation as part of a y
effon to resolve an RFI complaint.")

" Hillts v DavjdQwjtz. 312 U.S. 52,68 (1941).

5
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13. Congress explicitly indicated its objective of a speedy recovery of spectrum in
Section 336(c) of the 1996 Telecommunications Act, "Recovery of License.,,20 That section

_._- - .------ --~ - ··--re~tharthe Eonmrissiuu establish--as-·a--condition-of-gramiftg··a-DPlli-eense·-t.'le-rerem.ef- -- ._-- --~-- -- .
either that license or the original license held by the licensee "for reallocation or reassignment
(or both) pursuant to Commission regulation." As indicated above, the Commission found that

__-__-__ ~ a~~~QCJld enh~ihe ~~.lih.~~,gt~uc~eEJ2~_~~Qf'y roll-out and_al_lo:-w .__~

for the rapid recovery of spectrum. The Commission determined that a lethargic conversion
would, to the contrary, undermine the potential for a successful conversion and thereby
undennine the potential for such a recovery, as sought by Congress. The Commission also

-- .. -- ----- -----. - .. - aetetm!hcd-til3.t-me--prOtfil>l;-b-roau -av-ai-latritily vf-f}'f-V--tu-t.'ic-·-full~l~Can -pu.bI.;,v --;.··u--a:n---------
important public interest goal.21

.----- .._. ~.LLD.~~s. in.1Q~l1.Qning-!mQ.JA!lJt!J.§~_d~ci~i~1}S w~~~cJ. J191c:Lup .!h.c; constructio~ > __

an essential part of the DTV transmission system and make it impossible for a licensee to
satisfy the construction requirement to transmit "a DTV signal strong enough to encompass
the community of license," by the required deadline.22 This could leave broadcasters unable

-----------~---. -·{O~lt·'re~agreal·nl1m(je[-of-vleWefS~--aeCts--s-to a-DT\l--siou41 iu (1·Yei)-shortper~ud.It'tl To the
extent that state and local ordinances result in delays that make it impossible for broadcasters
to meet our construction schedule and provide DTV service to the public, important

__Collgressi<waJ..iUlQ.I:CC..QRJe~_tiy'~u.~g~i!lg p~9mp'~_ax~~~bility of this servi~~tQjh~P"!~!ic __ ~_ .~_

and prompt recovery of spectrum would be frustrated.

15. At the same time, we are sensitive to the rights of states and localities to protect
_-lLR:-iegitlmme ifIleresunjf-Uieit-(;iu£t:ib aml we do not-seek-totinneceS5a1-ily infringe thc,)c ----~----­

rights. The Conunission recognizes its obligation to "reach a fair accommodation between
federal and nonfederal interests.,,24 Thus, it is incumbent upon the Commission not to "unduly

_...intcrfeL~withth_e_legitim~I~_a,ffc;i.r:sQOoc~ gQvernments when they do not frustrate federal
objectives."25 These include not only certain health -~ds~f~tY ~~gul~tions, which the----·------··
Petitioners' proposed rule recognizes, but also the right of localities to maintain their aesthetic

---- .. --_.. _--_ .._.. ====-=~----------.-.._-_._.-
]II 47 U.S.C. § 336(c).~ Jenerally 47 U.S.C. § 151 (purpose of the Act includes "to make a.vailable. so far
as !,<,ssible...a rapid, effiCient Nation-wide and world-wide ramo communication service with adequate facilities")
47 U.S.C. § 157 ("It shall be the policy of the United Stales to encourage the provision of new technologies and

__________ .._~~i~~!~_t!le_~'!bli~-'-'J'_ .. __ ..

Fifth Report and Order, mgm III t 5.

n
Fi~¥&¥art~ Order,~ a.t t 91.--- --..---_.__._,,---------~ ..... --- -----

ls1. at '(76.~ Uf. at '1'184-85 and 81.

:zo An:cjbo Radio Q>ooraljon. 101 FCC 2d 545.550 (1985); &= City of New York v FCC. 486 U.S. 57, 64
----,-------- - ---1t938) (~~1Seotprmnptimrl'OWer·mOSt_rep~m·leaso[jable·accornnmdatioil of conflictiug policies.'

;atellite~a~~~~~tr<I~1).r=m~~~~~[i~fl~~lngni~~~~~ati~~~fi~~~lli~~
___________~_s..~i!>llS,.m~k~tt{o_2.~:.S.2, JLfCC_Rcd.5_80.2JI92t»,________ ." _ __ _

6
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qualities.::6 Indeed, historically we have sought to avoid becoming unnecessarily involved in
local zoning disputes regarding tower placement. Nevertheless, we have adopted rules

----..---.--- ----pree-mptingnlOClltzOl1:in·g-ordiIlaDCes,wbere-L'l_blished-that-t'..Alc..h-oFdinances '}!ere
inhibiting the implementation of Congressional or FCC objectives, including with regard to
locating satellite "dish" antennas and amateur radio towers.21

-·~~·~------~·Tb~~Petitio~ers-;p~opo~~~ru.i~woul(rcover siting-ofallbroadcast transmission
facilities construction. That is, petitioners have not limited their preemption rule to DTV­
related construction, including the involuntary relocation of FM antennas now collocated on

-- -- ---- -._- ---- -te1CViSiotfcowers:-ll ~k~-clear thatplcemptrmrwihL bcllccdcd·.vhereb~'%te~t~fa...~a~e~~-

exigencies such as DTV construction deadlines. There are now over 12,000 radio and 1,500
television station licenses outstanding, totals which suggest that generally compliance with

- ---------~demU~w.s..!~!\fu!gJ9bro~<!~~~§E40n_S2P:S_l!Uc~on.~~_'?~!~~l?~._~~been.e..ossible
and that state regulation has not been an insuperable obstacle to the exercise of the
Commission's "powers to promote and realize the vast potentialities of radio."lS In these
circumstances, we seek infonnation on whether any preemption rule should be limited to DTV

--~ ----- --. -corfst.fUc-tioff"an1t -io -- rawo-- station' uausuassion ·-facrlrtJ'--rcleca".;,l~n5- '--res-alting from-such
constIUction.19 We also seek additional information on Petitioners' assertion that local zoning
regulation "stands as an obstacle to the implementation of the DTV conversion and to the

____. in£titutiP.n..aru;Ump'rQvem~m.9J lJroad~a$tsesv.ice g~ner~y."30 .. ______.

IV. Request for Comments

--- -.---- ----17. '-m ottltn:oue-lcrmi:nc wtiethc:rpreeuqJtioi1is·1Lc"",),)~f-Mld--dwi..-ab~ Md the se6pe
of any preemption rule, we seek comment on a number of issues. This will enable the
Commission to detennine whether and how extensively it should exercise its authority to

.-~-..--~-__.~...p~t sta~angJQ£.I~Lw.nin&- andJ.ap.d_us<; la~~~I!!!.<! .2fdinaI!.~~~ .____ _ _

18. As an initial matter, we generally invite comment on the Petitioners' proposals for
the preemption of state and local laws, regulations and restrictions on the siting of broadcast

,-. -'·_·--·-~-···~l:ftr-fa"cttittes:-We-~'l.'Unllnent·urr the Petitione~I-proposed-prcemptiOit-rnle:- ------ ---

.--.-.-----mm.lll..--~Pr:=r~bft~laUeRuf9&c-i.Vi!!'Olll}<Sacellltt&MStatioM. lM.ECC.2d 846 III
or ~1; Amendment of Part 73 of the Commission's Rules to More Effectively Resolve Broadcast Blanlccting

mereoce, 11 FCC Red 4750, 4754 (1996) (localities best situated to resolve lcx:alland use and related aesthetic:
-tl1estions).

Il' tIL m:emQijoooft:Oall-l.Ofung·orvtherReguiatiotrot1<.eectve..Only 3'cnel1itc: &tdi3tatil:iTJS; CC Doclet
No. 85-87, 59 RR 2d 1073 (Released Feb, 5, 1986); Federal Preemption of State and Local Regulations Pertaining
to Amateur Radio Facilities. PRB -150 Fed. Reg. 38813 (Sept. 25.1985).

11

~ paragraph 21, iIlt'G.
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Alternatively, we request comment on whether any role we adopt should focus on actions state
and local governments would be preempted from taking or what state or local authority would

_.. - ---- --oepreemPteabyTaiIute-toactw1tliiln: spedfredtime-veriud~l- -- ---- ------------- ----~------.

19. We seek a detailed record of the nature and scope of broadcast tower siting issues,
_________ ... ---i.gdYding.dela1£S..and_l:cl.ated.rnanw..ell~.wlt.er~d by_broad~~~~J~.L1Qwer owners ~nd local

government officials. Although Petitioners provide anecdotal evidence regarding difficulties
encountered by several broadcasters in attempting to meet local ordinances in connection with
tower siting and construction. we have no basis on which to detennine the extent to which

- _. -~'---~----sucli dlttlculties-are represe-ritauve-of radio -ana ~eievtsioll-urua(,k;ast -hulastry tuW~l :.ii.W~

experiences generally. So that we might have a factual basis upon which to determine the
nature and extent of the problem, we ask commenters to provide us with information on their

. _ ... -ex.perieDc~.S-rho.th-posiliYe..aruLnegative,_witb..sta.te..and_ktQlJ;Qning..and lane! use approv~ _
and with the application of other laws and ordinances in connection with their efforts to site.
construct and operate radio and television transmission towers. Particularly relevant would be
comments on the duration of local permitting proces~s tied to such laws and ordinances. We

"~a:re-arsopartrcUlarly mterestecfiii recetVlrigln.ronn.ation-aoourexpenem::enehnw LU obsLlI.dt::s
and time constraints or delays encountered by broadcasters and tower owners in the top 30
rnarkets.n .

20. We are especially interested in the extent to which commenCers believe any such
difficulties are representative of difficulties that are now being faced or will be faced in the
context ofDTY build-out. Also, we request comments on whether existing laws, ordinances

--- -----~--- anaproceaures-are-likeiYlo1mpedeaaherence- to" but-acce1etateQuT'y~ound=mIrschedule.

21. We seek conunenC on the scope of the preemption proposed by Petitioners, on the
_ n ... __umge..oLt3cilities..rn..which.lh.e rule.shouldapply M.don.th~.state_arullo.calJaws. regulations.

and other restrictions which federal law might preempt. Should we preempt local regulation
for all broadcast facilities? Should the preemption be limited to construction of DTV
transmission facilities and the relocation of those FM radio facilities displaced by DTV?

-----~----__snouId1bepteemp1ionoellmite(n(nhetolfmarKetS-ln-whtctnhe·1JfV-rolr-ounciIedme- i,:)--.---- --------

more aggressive?

--- .. 22_.-S.hould.the-Commission..prc.e.mputa.te..and...l.oc.alr.esetions..reprdin& MPOsure
to RF emissions from broadcast transmission facilities? Are there other circumstances in which
it is appropriate for the Commission to preempt state and local regulation of the siting or

31
~ c.a... 47 C.F.R. § 25.104.

.-..--.~-_ .•.__ .._._--- ----"-_ .._---- _.._._~ ..._-~- ._---_._---------
n The top thirty television markets, as ranked by Nielsen Media Research ~-~fApriI3, 1997 are: New York, Los
Angeles. Chicago, Philadelphia, San Francisco, Boston, Washington, D.C., DaUo-Fort Worth. Detroit Atlanta,
H.ouston, Seaule-Tacoma, Cleveland, Minneapolis-St. Paul, Tampa-St.Petersburg, Miami, Phoenix. Denver.

____ . n ~i~:~~rin~:~~:~~~;r~~·.~o:~~~~:~:~;~~:aJ~lIfn~a~al~~,_ Po~land, OR, Indillll3._po_li_s,_S_an _
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constlUction of transmission facilities? Should federal regulation preempt local regulation
___.__~ iJ;1te.!lded fqr ac;~th~~_l'.'!1P0ses? _-- -----------------.__ .._---------- .... ---- . __ ....-, - - --- --'- - .. __ .- .. _._--_.-----_.._~- ......_-_..---~--

23. We seek conunent on the procedural framework proposed by Petitioners. Are the
time frames proposed by Petitioners reasonable? Specifically, should we preempt state and

-.--- -------.~- - ----meal govc'mment-authvrity--where -~,---t:ail.m-.ae-t--within-Ce1'ta.in.Jime_periods? If so, what
should be those time periods? Is 45 days appropriate, or would 90 days be more realistic for
broadcast tower applications? Can the DTV constrUction schedule in the Fifth Rqlort and .

__ ...~_ ..__._..~P.e~~nc!!~~~t!l_the...Ef~d~s of!-,tates and localities? In the event that we preempt
as to procedural aspects of zoning and land useregulation, whafconstiiUnts, if any, are.-r;:m;aer;;re'--~~~~

on the ability of state and local governments to meet the expedited procedures sought by
Petitioners? We specifically ask states and localities to comment on their current procedures,

-- n .• -- ---- - ···-1heir-needtouse-tbeseproeedtt.--e3-.--the-pcs-sie-ili-ty~ of-u...c.iRg--expedited procl".dures to a~ure our _
DTV constlUction schedule is met, and the nature of such expedited procedures. Is there an
appropriate role for the Commission in resolving disputes between localities and licensees

__withJ:~'p~~qo ~Qw~r s.i.tin~ issues? What is the nature of that role -- arbitrator, mediator or
simply the provider of aforum-towiiichpartles canturn-forsl1ggesuonsonresofvmg loarr---------­
disputes? Is outside arbitration, administered by the Commission, an appropriate forum for
alternative dispute resolution?

24. We note that we recently received an Advisory Recommendation on the
Petitioner's proposal from the Commission's Local and State Government Advisory

_C9JI!m.-i!te~-,-Jl J]ti.s r~_c2~c;g~t~on will be incorporated into the public record of this
proceeding, and we will consider the-issues-raisedhytheCoriiiiUtteeln-ffiis and anytu~---'----­
filing.

V. Administrative Matters

______._~ .. ._25--'_CRmw~~...RWComments. Pursuant to applicable procedures set forth in
Sections 1.415 and 1.419 of the COIDmlssioniiRult;S:4i--c:F1t:-lfI:4f5-ana T:4lW-inteiesteC1-------~

parties may me comments on or before October 30, 1997, and reply comments on or before
December 1, 1997. To file fonnally in this proceeding, you must file an original plus four

------------ _m_l;upies---of---all- ~VUULl""nt3, reply-eOfllft\Ofts£,;-ed-s~pp9!tiRg_-cO!ll~.nt~ If YOII want each

Commissioner to receive a copy of your comments, you must file an origin" l 'lus nine copies.
You should send comments and reply comments to Office of the .aetary, Federal

-----------_C<!mm'!l!i'=~9~~~~§i~._W~~~!l, D.C.20554. Comments and reply comments will
be available for public inspection during reguiil buslnesshoilrsiIi-theFCCReterence center
(Room 239), 1919 M Street, N.W., Washington, D.C. 20554.

-- ....------~._-~--.- ..---~---.-_. -.~-- -- _. ------+ _._--- ----- .------- --._- ----_._-
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26. Initial PapetWork Reduction Act of 1995 Analysis. We have not proposed in this
proceeding any proposed or modified information collection requirement.

~ -._._. -- --- --- ,,_. -- -- ---- -
~- --- - - -- - -----.---_... _-- -- ..- - -.-----_._---

" .. -.. - . ---- ,.-. -- -_. - _.- ._---- ._-~ ._-----._--- ~ ,._--- - -_.--,--.

27. Ex Parte Rules. This is a non-restricted notice and comment role making
proceeding. Ex parte presentations are permitted, except during the Sunshine Agenda period,

.. -..~--._~--._P!LlWbtct!b-~J_~_gt~~losed as provide~i.~!h~~ommission Rules. See ~nerally 47 C.F.R.
Sections 1.1202. 1.1203,'and 1.1206(a). .--. ---... - -.-------.-------.

28. Initial Regulatory Flexibility Analvsis. With respect to this~, an Initial
--- -- - --- .. Regutmury ReX!'bility·Analysis- f'-lP.FN~) ·is--c-9ntain~.iP_~pendix A._As_fequU'cd by.s~ction

603 of the Regulatory fleXIbility Act, the Commission has prepared an lRFA of the expected
impact on small entities of the proposals contained in this~. Written public comments

- ----_·--.··-~ ....~~~JfA~.Q.~~JRFA. In order to fulfill the mandate of the Contract with America
Advancement Act of 1996 regardlllg-thel1nil· Regufiilory-Frexi1:5iliry-An:alysis, we'·..asn+k...,i1.----·~­
number of questions in our IRFA regarding the prevalence of small businesses in the
industries covered by this Notice. Comments on the IRFA must be filed in accordance with

- _.-. > ----->----- 'd_-me-samci1frng -dc-adlines·as--ccu.u.-nents- on--t.~e-·N Qtic~-.-~blJt-~~y ..musthave.aJiistincllleading
designating them as responses to the IRFA. The Secretary shall send a copy of this Notice,
including the IRFA, to the Chief Counsel for Advocacy of the Small Business Administration

.._... .............jn.a£Gq~dance with Section 603(a) of the Regulatory Flexibility Act, Pub. L. No. 96-354,94
Stat. 1164: S·U.S.-C·.··§ 60i"et seq~(198l).as-amended. _.- ..

29. Authority. This Notice is issued pursuant to authority contained in Sections 4(i).
-.- - --- - -_. ··--3U3-,arlu336uf-the €ouuu....nefltIDn3-:\et cf-19~4. ·as.a.rn~~4e.{J.47_ILS._('_ .§.§...154{i)..JQ3r~. ""'30\Ll7'-----__

and 336.

---. ------ .-------).9,. Addition.aU.p.J.Q".~ati~Jl-=_!~~'!~~o~~.information on this proceeding. please
contact Keith Larson, Assistant Bureau Chief for Engineenng-cirSusannazweding, Policy and
Rules Division, Mass Media Bureau (202) 418-2140.

---- -.,._.__._------ - -----~- - --- - ~ ~ ~ - ----- -

'---'.-------- ._-_._~_._------.. ---'

-FEDE·fCAJ.GOMMUNlCATIONS.cOMMISSIOll_ ._. _

William F. Caton
Acting Secretary

- '- --.--_•.._----.__ .._-

._------- •... -- ------ .-._--
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APPENDIX A

As required by Section 603 of the Regulatory flexibility Act ("RFA"), 5 U.S,C. §
-u--"oC3;-the-£orrunissieat~-it1e~w_inga.Q.-!nitial~u1ator)'Elexibility_~ A) of

the expected impact on small entities of the policies and proposals in this Notie, of
Proposed Rule Making ("Notice"). Written public comments concerning the effect of the

., ... u--.~~_-_.-Jll'9.QQsal~~!!.~.'?__N9JiS!. including the IRFA, on small businesses are requested. Comments
must be identified as responses to -the tRFA a[1'1' ITUlst'be ttfed5y llie--deadlines fOrme­
submission of comments in this proceeding. The Secretary shall send a copy of this
~ including the IRA, to the Chief Counsel for Advocacy of the Small Business

'Administration-in- aeeere:mee with paragraph--6OJ(a),of..the._Regulatory~ct.J.& , _

Reasons Why Agency Action is Being Considered: IFifih Report and Order in its
_.. '"._ •.._._~~._ di~~J~visi?_I!.P~()~~~~~,~_Do:ket~~..8~-268) the Commission adopted an

accelerated foll-out schedule {or digital television stations~'TniintlledtJlerequireswe lOp

four network affiliates in the top ten television markets to construct their digital television
facility and begin emitting signals by May 1, 1999. Affiliates of these four ne'rworks in
luarkets 11 - 30 must be ~m the air by Nevember 1. 1999 All other commeICia1.statiQ.os_~ , __
will have to construct their DTV facilities by May I, 2002, and noncommercial stations by
May 1,2003. The Commission found this accelerated schedule necessary to promote the

...._~.._~~_.-,.. _~£g:!~.2f.!?TV ~d allow for spectrum recovery, a goal shared by Congress. In a role
making petitio'nftled byiheNatlOnarASsciclill6norB-ioaacasteri·and'tl'ie~mrtn~nPr1'l'of~----·

Maximum Service Television the Petitioners claim that state and local zoning and land use
laws, ordinances, and procedures may have a delaying effect on the siting, placement and

---- -.-------- .. -- ~-C011struetion--Qfncn~-televtgie-:t-tewers· t.~a~',IIi_!l~ ~-Mede4_f.Qr -DTV__AdditianaJJy,Jhc~ .__,

contend, the antennas of many FM radio stations will need to be displaced from existing
towers to enable them to support new DTV antenna arrays and these FM stations will have

-.-..--.-._, ,!9_buil~tLl~~.t~~~.~..t.~_~r:.~?l~_~em to continue toserve the public. Accordingly, they ask
the Commission to adopt a rule preempting-state anaTocanaws, ordti:iancesanaptoceaures ---'--.----,..
that could work to delay the inauguration of DTV service. The Commission believes the
prompt deployment of DTV is essential to several goals, and that compliance with such

--- -~ ---~ ~. ~-- .,.-.-- 'iocal-requ~eUl~uts--milj~ 1:.t-lea:;E-i~-SGme-~as&s, ..oo.th-make--J:-Ompli.1Ulce with both these..
procedures iWi the roll-out schedule impossible. Additionally, it believes that some of

se stale and local regulations may stand as obstacles to the accomplishment of the rapid
---,---, ,_~~ns!!ion_!.~.o.IY_~,~t.:'!'-~~and the spectrum recovery that it will permit. This recovery is

also an important congressional purposeas-evidencedby irSliJiJ6-idopuon or 47 U.:S.c. §
336.

-'- - -----~ .....~----- ~-- ~-. --.....-- ..-_-~.....-------..----- --~--~-.- .. -~ --

11



--_._--------_._-------- ------- - . -_.-.-----..- ... - ---- --_._----_._---------_._----_.-_. -------

Federal Communications Commission FCC 97·296

Jj

Need For and Objectives of the Proposed Rule ChaIijplitioners have demonstrated
that at least some state and local zoning and land use laws, ordinances and procedures may,

-----'. -----wuesspreempteaoyllie "CornmiSslOn~prevenneIevlSio[f15i:-oaacasteiS-fionim:eetingthe------------~~- -
construction schedule for DTV stations established by the Commission. retarding the -
recovery of frequency spectrom by the government for reallotment and delaying digital

. __'. --~-seodce..to-the..ptlh1ic..Additio.nally,.in...SQme~<lse_stlley-ffia¥-re.5111ti!l.Qi~c_o!ltinua[i9!29f.~P.~•.>'!-1-~
radio service to the public should displaced FM antennas be unable to relocate to new
antenna towers.

--- .. -_. --- Legal Has1S:-Aiithont}'foftheactions-p"ioposed intbiSNotfce-mifberou-rur fu Sectlons--'--­
4(i), 303(r), and 336 of the Communications Act of 1934, as amended, 47 U.S.C. §§
154(i), 303(r), and 336.

Recording, Recordkeeping, and Other Compliance Requirements: The Commission is
not proposing any new or modified recordkeeping or infonnation collection requirements
in this proceeding. .

Federal Rules that Overlap, Duplicate, or Conflict with the Proposed Rules: The
initiatives and proposed rules raised in this proceeding do not overlap, duplicate or conflict
willi any. other ruJes._ _ _ _ __ --.- ..---- ----.-----~-_._-- -.--- -'--~

Description and Estimate 'of the Number of Small Entities to Which the Proposed
Rules WiD Apply:Under the RFA, small entities may include small organizations, small

...".,.------------ ---~-. ·15uSiIf~arursnialrg5vernmenmj·unsdicfions:· 5 U:S.C:91)Ol{6):The-~:s.C.

§ 601(3), generally defmes the tenn "small business" as having the same meaning as the
teno "small business concern" under the Small Business Act, 15 U.S.C. § 632. A small

~. --_.husiness..cnncern is.o~ whicb:.(1}-j!:..i.ndr,pl"..ndently-own~.d-3P.d--o~rnte4~-(2-}-i~.----~_·---
dominant in its field of operation; and (3) satisfies any additional criteria established by the
Small Business Administration ("SBA"). Pursuant to 5 U.S.c. § 601(3). the statutory
definition of a small business applies "unless an agency after consultation with the Office

------'---oIAdvocac-y -OflffeSBA.-iffia-afteroppoifumty-fQ-rpu6lic·comriienf, -es-fiibliSliesoneor-----·-- .----- --- .
more definitions of such tenn which are appropriate to the activities of the agency and
publishes such definition(s) in the Federal Register." lS

The proposed roles and policies will apply to television broadcasting licensees,
radio broadcasting licensees and potential licensees of either service. The Small Business

... - -·--·~-· .............._n....vmr........

While we tentatively believe that the SBA's definition of 'small business" greatly overstates the number of
radio and television broadcast stations that are small businesses and is not suitable ro~ ~oses of determining the
i~pa~~ o~ tb:e pro~als. on small television ~d radio statil;lnS. for purposes of this~ we utitize....th""e...Sa:aBrtA...·Sr-_.. _

------~u~..mall-bU5tfle:lSe5-tc-wh.'cl\-thepmposed-roteswoutd~(esetvedie
right to adopt a more suitable definition of ·small business' as apphed to radio and televiSion broadcast stations or
other entities subject to the proposed rules in this~ and to consider further the issue of the number of small
entities that are radio and television broadcasters or other small media entities in the future. ~ ReQ2rt and Order
in MM DoclcetNo. 93~ CChildren'sIelevisjQn Pro~mmjn~). II FCC Rcd 10660,10737-38 (1996),~ 5 U.IT.

_____§JiGW)•.__ . ._. _. __.__.__. __.__ ... -_. ._._ .... _ -.-----. --'_-'- --------
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Administration defines a television broadcasting station that has no more than $10.5
million in annual receipts as a small business.J6 Television broadcasting stations consist of

_______ ----establishments primarily &ngaged-i-a-brendeasting .isual programs by television to me
public, except cable and other pay television services.r7 Included in this industry are
commercial, religious, educational, and other television stations.38 Also included are
establishments primarily en,&afed in televisio_n broadcasting and which produce taped

-----~~--~leViSion program materials? Separate establishments primarily engaged in producing
taped television program materials are classified under another SIC number.40 There were
1,509 television stations operating in the nation in 1992.41 That number has remained

----------fai.r!y constant as indicated bj"the--aPl:'lUAi.lUdldy 1,558 uper.uing teievlslon broadcasting
stations in the nation as of May 31, 1997.42 For 199243 the number of television stations
that produced less than $10.0 million in revenue was 1,155 establishments."

Additionally, the Small Business Administration defines a radio broadcasting
station that has no more than $5 million in annual receipts as a small business.4~ A radio
broadcasting station is an establishment primarily engaged in broadcasting aural programs

~--=---=-------~

16 13 C.F.R. § 12 1 ?O l. S!<!!ld<!d lndus0.a! Ccce (SIC) 4333 (1996).

n Economics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, 1992 UNsuSOP

TI!AMsro«TAl1OtI, COMMUNlCAnot-lS ANO UnUTlES, Esr....USlOolelT J'J'lO FUU4 Sw:, Series UC92-S-1, Appendix A-9 (1995).

----·-"Ill.- s.= Executive Office of the President, Offlce;i-Management and Budget. Standard Industrial Classiftcation
Manual (1987), at 283, which describes "Television Broadcasting Stations (SIC Code 4833) as:

Establishments primarily engaged in broadcasting visual proJrams by television to the Fublic,
e~ cable and Other fte~tele.Y.i!i.Qlu~~ ...Jo';hJded in this IDd')5tly aP: G9!P_'Ml'Sial, reugieu:!,
e tioi'iil and Oilier teeVision stations. Also included here are establishments primarily engaged
in television broadcasting and which produce taped television program materials.

Economics and Statistics Administration. Bureau of Census. U.S. DeJ.!anmeot of Commerce, 1992 CiHl;usOl' _~ _
_________.J&ftIW~:AtIt:ll4:COIo1WU~>nOI'U~~~ilrIii$r,.~I\lIIl.enlldClFm.c Saz; Serie3 e€9ioS-l, AppendiX A-9 (1995}.~---

40 ld.. SIC 1812 (Motion Picture and Video Tape Production); SIC 7922 (Theatrical Producel'S and Miscellaneous
Theatrical Services (producCl'S of live radio and television programs).

--------..--- FCC News Release No. 31327. Ian. 13, 1993; Economics and Statistics Administration, Bureau of Census,
U.S. Department o(Commerce, supra note 78. Appendix A-9.

• J Census for Communications' esbblishments are performed every five years ending with a k2" or ·7~. Su
Economics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, mJml note 78. nI.

_______ --~ _l'be amQIolRt 9f $10 million w123l2s..d to estimate the number oCsmall bUSiness estabhstUne1lts because the
relcvlll1t Census categories stopped at $9.999,999 :Ind began at $10,000,000. No category for $10.5 million existed.
Thus. the number is as accurate as it is possible 10 calculate with the available infcmnauon.

13 C.F.R. § 121.201. SIC 4832. -----------------------
13
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by radio to the pUblic.46 Included in this industry are commercial religious, educational,
and other radio stations.41 Radio broadcasting stations which primarily are engaged in

_______n_--Iadio broadcasting and wbich-produGC radio IJrogram materials are similarly included."
However, radio stations which are separate establishments and are primarily engaged in
producing radio program material are classified under another SIC number.49 The 1992
Census indicates that 96 percent '(5,861 of 6,127) radio station establishments produced

---------less than $5 iIii1lion in revenue in 1992.)11 Official Commission records indicate that
11,334 individual radio stations were operating in 1992.S! As of May 31,1997, official
Commission records indicate that 12,156 radio stations were operating, ofwbich 7.342

________ .--W.¢!e.-EM stations.S2 -...:...------------------ --------------------------------~---~

Thus, the proposed rules will affect many of the approximately 1,558 television
stations; approximately 1,200 of those stations are considered small businesses.S3

--~--- ----Additionally, the proposed rufes will affect some of the 12,156 radio stations,

approximately 11,670 of which are small businesses." These estimates may overstate the
number of small entities since the revenue figures on which they are based do not include

~-_._~-- ---Q!:...aggreg::ate revenues frem ~.'i5icn ~ilOD Lad~(j affil~atc;d .....Ulllr'd1UC~.

In addition to owners of operating radio and television stations, any entity who
seeks or desires to obtain a television or radio broadcast license may be affected by the

- ..... propc)sals' contalned in: this Item:" The number o(entities mat may seek to obtain a­
television or radio broadcast license is unknown. We invite comment as to such number.

My Signi'ic":a'lt ft...l~natiy:s ~,'1i:1im:z~ug th~ LUi'G\,.t Vll SlliaD Elltlties and
Consistent with the Stated Objectives:~ solicits comment on a variety of

--------- ----------------
---~-----..------ Economics and Statistics Administration. Bureau of Census, U.S. Department of Commerce,~ note 78,

Appendix A-9.

,Ul.

~---------------------~~~

30 The C -eU Bureau counts radio stations located at the same facility as one establishment Therefore, each
co-located Ai, .'11 combination counts as one establishment.

51
-------~-_.- .. -

n

KC News Ral'8I»Ns. 31327,Jen.--B;-}993t-.~~---~---------------~~~

FCC News Release "Broadcast Station Totals as of May 31,1991."

________~___ We lise the n PC~C:At figure af-PI~-epcrating at Ic.u than $10 million ror 19921lD4 apply It to the
1997 total of 1558 TV stations to arrive at 1,200 stations categorized as small businesses.

~ We use the 96% fi~ or radio station establishments with less than $5 million revenue from the Cen.sus data
and apply it to the 12,1'56 mdividual station_count !~arrl_ve at 11,670 individual stations jl$ small businesses

14
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-----.--------------------~-

alternatives discussed herein. Any significant alternatives presented in the comments will
-- -- -~------ ~_~.9~id~~<J~_ The Commission believes that the proposed rules and policies may be

necessary to proaiote-tliespeedy-dep[oymeqtofdigttanelevlsion service-andthe-prompt­
recovery of broadcast frequency spectrum for reallotment. We seek comment on this
belief.

.. - _. - -.- --------_._-- --_-.. ---------_.- -----_. -..-------
..._-'._- --------------~---~---

Report to Small Business Administratiolihe Commission shall send a copy of
this Initial Regulatory Flexibility Analysis along with this Notice to the Small Business

- ---- ----- ----AdIDi.ms~ti~.t!_P.~~_~tothe RFA 5 U.S.C. § 603(a). A copy of this IRFA will also be
published in the Federal ReglSter.------------- -------- ---- ---------------------

---_._----_.._--------------- ~---

-- -- -- -------------- ----

-~--- ..-- -_.._-------_._----- _._------

' .. _._------_._-- ..._--~- ------ -_._--- ---'-- .------- -- -- - -- ---------- ----- ----- - -- ----
--------------_._--------

----- ------- ~- -- ---- ---- ----._- ----~ --~ - ------_..._--------_._._---

- --- ------------ - -----------------~--------------

_._-_.._--­ ---------- ~--------
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